DISTRICT OF COLUMBIA RENTAL HOUSING COMMISSION
RH-TP-16-30,777
In re: 1936 Naylor Road, Southeast, Apt. 102
Ward Eight (8)

HOLLY E. MUHAMMAD
Tenant/Appellant

V.

CEDRIC T. WINS
Housing Provider/Appellee

ORDER DENYING REQUEST FOR CONTINUANCE
May 23, 2017
SPENCER, COMMISSIONER. This case is on appeal to the Rental Housing
Commission (“Commission”) from a Final Order issued by the Office of Administrative
Hearings (OAH),' based on a petition filed in the Rental Accommodations Division (“RAD") of
the Department of Housing and Community Development (“DHCD”). The applicable provisions
of the Rental Housing Act of 1985 (“Act”), D.C. Law 6-10, D.C. OFFICIAL CODE §§ 42-3501.01
-3509.07 (2012 Repl.), the District of Columbia Administrative Procedure Act (“DCAPA”), D.C.
OFFICIAL CODE §§ 2-501 -510 (2012 Repl.), and the District of Columbia Municipal Regulations
(“DCMR™), | DCMR §§ 2800-2899, | DCMR §§ 2920-2941, 14 DCMR §§ 3800-4399 (2004)

govern these proceedings.

" OAH assumed jurisdiction over tenant petitions from the Rental Accommodations and Conversion Division
(*RACD") of the Department of Consumer and Regulatory Affairs ('DCRA™) pursuant to the OAH Establishment
Act, D.C. OFFICIAL CODE § 2-1831.01 -1831.03(b-1)(1) (2007 Repl.). The functions and duties of RACD were
transferred to DHCD by § 2003 of the Rental Housing Operations Transfer Amendment Act of 2007, D.C. Law 17-
20, D.C. OFFICIAL CODE § 42-3502.04B (2010 Repl.).



L. PROCEDURAL HISTORY

Tenant/appellant Holly E. Muhammad (“Tenant™), resident of the housing
accommodation located at 1936 Naylor Road, Southeast, Apt. 102 (“*Housing Accommodation™),
filed tenant petition 2016-DHCD-TP 30,777 (“Tenant Petition™) with RAD on January 29, 2016,
against housing provider/appellant Cedric T. Wins (“Housing Provider”).

A hearing was held before Administrative Law Judge Arabella W, Teal (“ALJ") on

September 19, 2016. On December 16, 2016, the ALJ issued a final order: Muhammad v. Wins,

2016-DHCD-TP 30,777 (OAH December 16, 2016) (“Final Order”). In the Final Order, the ALJ
determined the Housing Provider failed to post the RAD Registration, as required, in the
Tenant’s building. Final Order at 15. Nonetheless, the ALJ did not find the Housing Provider
liable to pay any fine for noncompliance. Final Order at 15. Further, the ALI determined the
Tenant failed to meet her burden to prove that the Housing Provider illegally increased her rent,
or substantially reduced services and facilities related to the Housing Accommodation. Final
Order at 16. Consequently, the ALJ dismissed the Tenant Petition with prejudice. /d.

On January 4, 2017, the Tenant filed a Motion for Reconsideration with the OAH.
Motion for Reconsideration 1-3. The Tenant generally asserted that findings in the Final Order
were not factual, and listed several problems she had with the Final Order. /d. The Housing
Provider filed an Opposition to Motion for Reconsideration on January 9, 2017. Opposition to
Motion for Reconsideration at [-4. The ALJ issued an Order Extending Time for
Reconsideration on February 7, 2017. Order Extending Time for Reconsideration at 1-3. On
March 8, 2017, the ALJ issued the Order Denying Tenant’s Motion for Reconsideration, leaving
the Final Order in full force and effect. Order Denying Tenant’s Motion for Reconsideration at

1-9.
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The Tenant filed a Notice of Appeal from the Final Order (“Notice of Appeal”) with the
Commission on March 27, 2017. Notice of Appeal at 1. In consultation with both the Tenant
and the Housing Provider, the Commission scheduled the hearing for 2:00 p.m. on May 24,
2017. Notice of Scheduled Hearing and Notice of Certification of Record at 1. On May 15,
2017 at 4:08 p.m., the Tenant filed a Request for a Continuance of Hearing Scheduled for May
24,2017 (“Motion for Continuance™). The Tenant specifically requested that the hearing
scheduled for May 24, 2017 be continued for sixty (60) days. Motion for Continuance at 1.

IL DISCUSSION

The Commission has consistently held that the proponent of an order has the burden of

proof. D.C. Official Code § 2-509(b) (2001). See, e.g., Carter v. Paget, RH-TP-09-29,517 (RHC

Dec. 11, 2013); Barac Co. v. Tenants of 809 Kennedy St. N.W., VA 02-107 (RHC Sept. 27,

2013); Seyoum v. Harper, RH-TP-10-29,971 (RHC July 10, 2013). Accordingly, as the

proponent of the Motion for Continuance in this case, the Tenant bears the burden of proving
each fact necessary for the granting of the continuance. See Motion for Continuance. See also

D.C. Official Code § 2-509(b) (2001); Carter, RH-TP-09-29,517; Barac Co., VA 02-107;

Seyoum, RH-TP-10-29,971.
The Commission's regulations provide the following guidance regarding requesting a
continuance of a Commission hearing, in relevant part:

3815.1 Any party may move to request a continuance of any scheduled hearing
... if the motion is served on opposing parties and the Commission at least
five (5) days before the hearing or the due date; however, in the event of
extraordinary circumstances, the time limit may be shortened by the
Commission.

3815.2 Motions shall set forth good cause for the relief requested.
3815.3 Conflicting engagements of counsel, absence of counsel, or the

employment of new counsel shall not be regarded as good cause for
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continuance unless set forth promptly after notice of the hearing has been
given.

14 DCMR § 3815 (2004).
Administrative tribunals "must be, and are, given discretion in the procedural decisions

made in carrying out their statutory mandate.” Prime v. D.C. Dep't of Pub. Works, 955 A.2d 178

(D.C. 2008) (quoting Ammerman v. D.C. Rental Accornmodations Comm'n, 375 A.2d 1060,

1063 (D.C. 1977)). Continuances are commiited to the sound discretion of the Commission.
Prime, 955 A.2d at 178. See, also, Chaney, RH-TP-06-28,366; RH-TP-06-28,577; Johnson v.

MPM Mgmt., Inc., RH-TP-09-27,294 (RHC July 31, 2012); Prosper, TP 27,783.

The Commission notes that the Motion for Continuance was filed on Monday, May 15,
2017, more than five (5) days prior to the Commission's scheduled hearing on Wednesday, May
24, 2017. See Motion for Continuance at 1. Therefore, the Commission is satisfied that the
Tenant complied with 14 DCMR § 3815.1.

The Commission must now inquire whether the Motion for Continuance sets forth “good
cause for the requested relief.” 14 DCMR § 3815.2 (2004). The Tenant asserts two grounds of
“good cause” for the Motion for Continuance: (1) her daughter “is in the 35th week of a very
complicated and high-risk pregnancy and requires her assistance, including with(sic) transporting
her daughter to medical appointments in Baltimore™: and (2) Tenant “seeks legal representation
at the hearing and is diligently looking for an attorney but has not yet found one to represent
her.” Motion for Continuance at 1. Aside from these aforementioned stated claims, the Tenant
provides no further information to support either claim. /d.

Based on its review of the Motion for Continuance, the Commission is not persuaded that

the Tenant has provided sufficient evidentiary or factual support that “good cause” exists for
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each of her claims to justify the granting of a continuance. Motion for Continuance at 1. See
Carter, RH-TP-09-29,517; Barac Co., VA 02-107; Seyoum, RH-TP-10-29,971.

For example, although the Tenant states that her daughter “is in the 35" week of a very
complicated and high-risk pregnancy and requires her assistance”, the Motion for Continuance
fails to specify the nature and type of assistance that the Tenant will provide to her daughter, the
reasons why the provision of such assistance will prevent the Tenant from appearing at the
Commission hearing, and how the Tenant will be prevented from attending a hearing regarding
which she agreed to a hearing date - which agreement for a hearing date also apparently occurred
in the course of her daughter’s complicated and high risk pregnancy. Motion for Continuance at
1. See, e.g., Carter, RH-TP-09-29,517; Barac Co., VA 02-107; Seyoum, RH-TP-10-29,971.

Furthermore, although the Tenant asserts that her assistance is needed to transport her
daughter to medical appointments in Baltimore, Maryland, she fails to substantiate the specific
location, time and nature of the alleged medical appointment, or the time allegedly required to
transport her daughter to the medical appointment, which would substantially impair or prohibit
the Tenant’s availability to participate in the scheduled hearing. Motion for Continuance at 1.

Compare, with Siegel v. B.F. Saul Co., RH-TP-06-28,524 (RHC May I, 2015) (finding good

cause for a continuance where pro se tenant timely filed a motion for continuance, and provided
evidentiary support that he had undergone surgery three weeks before the scheduled hearing);

Chaney v. Am. Rental Menu. Co., RH-TP-06-28,366; RH-TP-06-28,577 (RHC Mar. 4, 2013)

(finding good cause for a continuance where tenant's counsel was out of the country when the
Commission's notice of hearing was issued, and the motion for continuance included counsel’s

flight reservations); Salazar v. Varner, RH-TP-09-29,645 (RHC July 19, 2012) (determining that

counsel's conflicting schedule was not good cause for a continuance); Prosper v. Pinnacle
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Mgmt., TP 27,783 (RHC Jan. 19, 2012) (determining that good cause for a continuance existed
where tenant's counsel was in the hospital at the time the Commission issued its notice of
hearing, and counsel provided a memorandum from his physician confirming counsel's medical
condition).

Regarding the Tenant’s claim that she requires additional time to find an attorney for
representation, the Commission’s regulations require that a Tenant for such ground to constitute
good cause, a party must file a motion for continuance “promptly after the notice of hearing has
been given.” 14 DCMR § 3815.3. Here, the Commission’s review of the record indicates that
the Tenant did not “promptly” file her Motion for Continuance after receipt of the Notice of
Scheduled Hearing which was issued on April 12, 2017. Id. She waited a month or so — until
May 15, 2017 - to file her Motion for Continuance. Motion for Continuance at 1. See 14

DCMR § 3815.3. See, e.g., Salazar, RH-TP-09-29,645; Johnson v. Dorchester House Assocs.,

RH-TP-07-29,077 (RHC Feb. 19, 2009) (determining that tenant's failure to obtain legal counsel
was not "good cause” for a continuance). Furthermore, the Tenant has provided no evidentiary
or factual support for her claim that she has “diligently” sought counsel. Motion for Continuance

at 1. See 14 DCMR § 3815.3. See, e.g., Salazar, RH-TP-09-29,645; Johnson v. Dorchester

House Assocs., RH-TP-07-29,077.2

2 In addressing this pro se appeal, the Commission is mindful of the important role that lay litigants play in the Act’s
enforcement. Goodman v. District of Columbia Rental Hous. Comm’n, 573 A.2d 1293, 1298-1299 (D.C. 1990);
Cohen v. District of Columbia Rental Hous. Comm’n, 496 A.2d 603, 605 (D.C. 1985). Courts have long recognized
that pro se litigants can face considerable challenges in prosecuting their claims without legal assistance. Kissi v.
Hardesty, 3 A.3d 1125, 1131 (D.C. 2010) (citing Hudson v. Hardy, 412 F.2d 1091, 1094 (D.C. Cir. 1968)).
Especially in cases involving remedial statutes like the Act, courts and administrative agencies have been more
disposed “to grant leeway 10" pro se litigants. Macleod v. Georgetown Univ. Med. Cur., 736 A.2d 977, 980 (D.C.
1999), cert. denied, 528 U.S. 1188 (2000). Nonetheless, “while it is true that a court must construe pro se pleadings
liberally . . . the court may not act as counsel for either litigant.” Flax v. Schertler, 935 A.2d 1091, 1107 n. 14 (D.C.
2007) (quoting Bergman v. Webb (In re Webb), 212 B.R. 320, 321 (Bankr. Fed. App. 1997). As the DCCA has
asserted, & pro se litigant “cannot generally be permitied to shift the burden of litigating his case to the courts, nor o
avoid the risks of failure that attend his decision to forego expert assistance.” Macleod v. Georgetown Univ. Med.
Ctr., 736 A.2d at 979 (quoling Dozier v. Ford Motor Co., 702 F.2d 1189, 1194 (D.C. Cir. 1993).
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Accordingly, for the foregoing reasons, the Commission, in its reasonable discretion, is
not persuaded to grant the Tenant’s Motion for Continuance.

III. CONCLUSION

For the foregoing reasons, the Tenant’s request for a continuance is denied, and the
Commission will hold a hearing in this case on the originally scheduled hearing date. May 24,
2017.

SO ORDE

/ — I

MICHAEL T. SPENCER, COMMISSIONER
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CERTIFICATE OF SERVICE

[ certify that a copy of the foregoing ORDER DENYING REQUEST FOR
CONTINUANCE in RH TP-16-30,777 was mailed, postage prepaid, by first class U.S. mail and
electronically mailed on this 23rd day of May 2017 to:

Holly E. Muhammad

1936 Naylor Road, Southeast
Apt. 102

Washington, D.C. 20020
hollymuhammad @ yahoo.com

Cedric Wins

228-A Lee Avenue

Fort Myer, Virginia 22211
cedricwins @comcast.com

Brian D. Riger, Esq.

Gildar & Riger

6001 Montrose Road, Ste. 701
Bethesda, Maryland 20852
briger6001 @gildarandriger.com

o Sl

LaTonya Miles
Clerk of Court
(202) 442-8949
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