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YOUNG, COMMISSIONER. This case is on appeal to the Rental Housing
Commission (Commission) from a Decision and Order issued by the Department of Housing and
Community Development (DHCD), Housing Regulation Administration (HRA), Rental
Accommodations Division (RACD), based on a petition filed with the Department of Consumer
and Regulatory Affairs (DCRA), Housing Regulation Administration (HRA), Rental
Accommodations and Conversion Division (RACD).! The applicable provisions of the Rental
Housing Act of 1985 (Act), D.C. Law 6-10, D.C. OFFICIAL CODE §§ 42-3501.01-3509.07
(2001), the District of Columbia Administrative Procedure Act (DCAPA), D.C. OFFICIAL CODE
§§ 2-501-2-510 (2001 Supp. 2008), and the District of Columbia Municipal Regulations

(DCMR), 14 DCMR §§ 3800-4399 (2004) govern these proceedings.

' The Office of Administrative Hearings (OAH) assumed jurisdiction over tenant petitions from the Department of
Consumer and Regulatory Affairs pursuant to the OAH Establishment Act, D.C. OFFICIAL CODE §§ 2-1831.01-
[831.03(b-1)(1y (2001 Supp. 2005). The functions and duties of the Department of Consumer and Regulatory
Affairs, Rental Accommodations and Conversion Division were transferred to the Department of Housing and
Community Development. Rental Accommodations Division by the Fiscal Year Budget Support Act of 2007, D.C.
Law 1-20, 54 DCR 752 (Sept. 18, 2007) (codified at D.C. OFFICIAL CODE § 42-6502.03(a) (2001 Supp. 2008)).



L PROCEDURAL HISTORY

On February 8, 2006, Tenant/Appellee, Wallacia Tricia Thomas (Tenant), the tenant of a
single-family dwelling located at 755 Hobart Place, N.W. (Housing Accommodation), filed
Tenant Petition (TP) 28,530 with the RACD. Record for TP 28,530 (R.) at 22-28. She claimed
that the Housing Provider/Appellant, George P. Williams (Housing Provider), violated the Act as
follows: (1) the Housing Provider failed to properly register the building with RACD; and (2)
services and/or facilities provided in connection with the Housing Accommodation have been
substantially reduced. TP at 3; R. at 26.

On May 16, 2006, Hearing Examiner Gerald J. Roper held a hearing on this matter. R. at
35.7 The Housing Provider did not attend this hearing. Id. On May 27, 2008, Hearing Examiner

Keith A. Anderson” (Hearing Examiner) issued a Proposed Decision and Order. Wallacia Tricia

Thomas v. George P. Williams, RH-TP-08-28,530 (RAD May 27, 2008) (Proposed Decision and

Orc:ler).4 See R. at 36-51. The Hearing Examiner made the following findings of fact in the

Final Order:’

" The Commission notes the following discrepancy in the record: the Final Order states that Gloria Johnson was the
Hearing Examiner: however, the attendance sheet, R. at 35, and RAD Hearing Tape indicate that Gerald Roper
actually presided over the hearing.

¥ The Final Order indicates the following:
Hearing Examiner Keith Anderson rendered the Decision and Order. Therefore, because the
person who rendered the decision and order is not the same person who heard the evidence in this
case, the parties shall have ten (10} days to file exceptions and objections to the Proposed Decision
and Order with the Rent Administrator.

R. at 38.

* The Act, D.C. OFFICIAL CODE § 2-509(d) (2001), provides the following:
Whenever in a contested case a majority of those who are to render the final order or decision did

not personally hear the evidence, no order or decision adverse to a party to the case (other than the
Mayor or an agency) shall be made until a proposed order or decision, including findings of fact

o
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i. The subject property is a single-family dwelling located at 755 Hobart
Place, NW Washington, D.C. 20010.

2. Wallacia Tricia Thomas occupied the property at all relevant times and is
the Petitioner [Tenant] in this matter. Petitioner vacated the subject
property on December 10, 2005.

%, George P. Williams [Housing Provider| currently owns and owned the
subject property at all relevant times and is the Respondent |[Housing
Provider] in this matter.

4. Respondent did not file an RACD Registration/Claim of Exemption Form
for the subject property; the subject property is not registered as a rental
property in the District.

5. The subject property is described as a single family home with a
basement, which Petitioner leased. The first floor of the subject property
has one bedroom with a kitchen, which Respondent rented to an additional
tenant who is not a Petitioner in this matter. The subject property second
floor has one bathroom and two bedrooms, which Respondent rented to 2
additional tenants who are not Petitioners in this matter.

6. Notice of the proceedings regarding TP 28,530 was delivered to and
accepted by Respondent Williams. Respondent did not appear at the May
16, 2006 hearing in this matter.

7. Petitioner was responsible for paying the utilities for the subject property.

3. Petitioner Wallacia Tricia Thomas rents the basement room of the subject
property. Respondent charged Petitioner a monthly rent of $500.00 for use
and occupancy of Petitioner’s premises. Petitioner moved into the subject
property in October, 2004, and resided at the subject property until
December 10, 2005.

T, At the time Petitioner signed the lease, there were certain housing code
violations in existence. Respondent made assurances that he would make

and conclusions of law, has been served upon the parties and an opportunity has been afforded to
each party adversely affected to file exceptions and present argument to a majority of those who
are to render the order or decision, who, in such case, shall personally consider such portions of
the exclusive record, as provided in subsection (¢) of this section, as may be designated by any

party.

The Commission’s review of the record reflects that the Housing Provider did not submit exceptions or objections of
the Proposed Decision and Order to RAD; thus, the Proposed Decision and Order became a Final Order on June 16,
2008, thirteen (13) business days after it was issued to both parties. R. at 38-39; Final Order at 16-17.

* The findings of fact are stated and numbered in the same language as found in the Final Order.
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the necessary repairs and take the following actions: to fix holes in the
ceiling and walls of the subject property, to redo the floors and cupboards,
to secure the windows, and to address any termite or rodent infestation
that were in existence or may arise at the subject property by retaining the
services of a professional exterminating service.

10.  Respondent replaced the carpeting in the property, as promised to
Petitioner.

11.  The following conditions existed in Petitioner’s accommodation, and the
Housing Provider was notified of these conditions, at the following times:

a. Rodent Infestation
Beginning Date, Duration Housing Provider Notified
6/2005-12/10/2005 6 months, 10 days Immediately

b. Holes in Ceiling and Walls

Beginning Date, Duration Housing Provider Notified
10/2004-12/10/2005 1 year, 6 months, 10 days”  Immediately

¢. Window not Securely Fastened
Beginning Date, Duration Housing Provider Notified
10/2004-12/10/2005 | year, 6 months, 10 days Immediately

12, The subject property was inspected on November 9, 2005 by DCRA
Inspector Kathy Booth, badge number 411, and the following violations
Concerning Petitioner’s unit were issued:

Notice No. DCMR14 Description (fine)

81200.7 805.5 Rodents have not been eliminated from
Premises ($500.00)
805.1 Rooms infested with rodents ($500.00)
805.5 Rooms infested with. . .termites. ..causing an
unwholesome premises ($500.00)
81199.15 403.1 Uninhabitable space being occupied:
Basement ($1000.00)
402.4(d) Sleeping facilities located in room

containing a gas meter (gas stove):
Basement sleeping room ($1000.00)

80939.7 1002.2 Rooming unit not numbered: Basement
($100.00)

® The Commission notes a discrepancy in the Final Order between the Hearing Examiner’s recifation of the duration
of the reductions in services in Finding of Fact 11, and Findings of Fact 18-20. See infra at p. 6; R. at 43. The
Commission’s review of the substantial record evidence demonstrates that the duration is actually I year, 2 months.
10 days, and the Commission is satisfied that the correct duration is reflected in Findings of Fact 18, 19, and 20, as
well as the Hearing Examiner’s calculation of damages in the Final Order.

4
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13,

14.

15.

80939.1 904.4 Smoke detector not provided: Basement

($1000.00)
80939.30 706.1 Molding loose from wall: Basement

($100.00)

706.1 Baseboard broken: Basement ($100.00)

707.1 Loose/peeling paint: Bath Window
sill/frame ($50.00)

707.1 Loose/peeling paint: Wall ($50.00)

600.4 Cabinet broken: basement bathroom
($500.00)

706.1 Baseboard broken/missing parts: basement
bath ($100.00)

706.1 Molding loose from wall: basement
($100.00)

706.2 Caulking around bathing facility missing:
bath ($100.00)

706.2 Wall has holes: Basement cooking room
($100.00)

706.2 Wall has holes: Basement cooking room
($100.00)

707.1 Loose/pecling paint: basement cooking
room {$100.00)

706.3 Floor covering missing parts: cooking room
($100.00)

706.3 Floor covering missing parts: cooking room
($100.00)

707.1 Loose/peeling paint: Ceiling ($50.00)

706.1 Molding loose from wall: Basement
($100.00)

Additional violations found by Inspector Booth, concerning units in the
subject property other than Petitioner’s unit, have been omitted as
unrelated to this tenant petition. The complete record of the violations
identified by Inspector Booth is included in the tenant petition in the case
file.

Petitioner provided evidence that Respondent attempted only “one or two™
repairs of the holes in Petitioner’s unit, and that Respondent attempted to
repair these holes with “scotch tapej.]”

On November 30, 2005, Petitioner gave Respondent notice of her intent to
vacate the subject property on or before December 18, 2005, and gave
Respondent copies of the housing code violations referenced above.

Petitioner provided testimonial and documentary evidence that the
conditions in the subject property referenced above (1) existed without
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16.

17.

18.

19.

20.

22,

being restored, (2) that Respondent had notice of the conditions but failed
to reduce Petitioner’s rent in proportion to the reduction, (3) and that the
conditions adversely affected Petitioner’s use and occupancy of the
premises.

Petitioner provided testimonial evidence that (1) the rodent infestation
prevented her from being able to sleep in her unit. due to the noise of the
rodents running in the ceiling and Petitioner’s concerns that rodents would
crawl on her bed while she slept, and (2) that the rodent infestation
prevented Petitioner from being able to cook or store food in her unit, due
to presence of rodent droppings in the kitchen, cupboards, and on/around
the stove.

Petitioner provided testimonjal evidence that, in response to Petitioner’s
concerns about the rodent infestation at the subject property, Respondent
stated that if she “didn’t like it there” she “could move”.[sic| Petitioner
also provided evidence that Respondent had knowledge of the conditions
referenced above, and that Respondent persistently failed to remedy
conditions at the subject property in spite of previous promises to do so
and the findings of numerous [notices of] violations by Inspector Booth,
conditions which had not been abated at the time Petitioner vacated the
subject property. Petitioner also provided evidence that Respondent was
given timely notice of the conditions by Petitioner, that Respondent
acknowledged conditions that were in need of repair at the outset of the
lease term, and that Respondent received a copy of Inspector Booth's
Inspection Report. Petitioner provided evidence that Respondent failed to
remedy conditions, of which he was aware, rendering Petitioner’s unit
substantially uninhabitable and that Respondent offered remedies so
woefully inadequate as to not constitute “remedies™ at all. Thus, Petitioner
has provided evidence that Respondent knowingly violated the Act, and
did so in bad faith.

Petitioner is awarded $100.00 per month for reduction of service (holes in
ceilings/walls) in her unit from October, 2004 to December, 2005.

Petitioner is awarded $75.00 per month for reduction of service (windows)
in her unit from October, 2004 to December, 2005.

Petitioner is awarded $125.00 per month for reduction of service (rodents)
in her unit from June 2005 to December 2005.

The judgment interest in effect on the date of this decision, which is the
Interest rate currently in use by the D.C. Superior Court, pursuant to D.C.

Code Section 28-3302(c) is five percent (5%) per annum,

The Tenant/Petitioner is entitled to 50 months of interest from March 2004
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to May 2008.”

23.  Petitioner is awarded treble damages for the reductions in services in her
unit from October 2004 to December 2005.

Final Order at 11-14; R. at 41-44.
The Hearing Examiner made the following conclusions of law in the Final Order:*

L. The record evidence is sufficient to establish that the subject property was
not registered as required by the Act.

(S

Although Respondent owns four or fewer rental units in the District of
Columbia Respondent does not qualify for the small landlord exemption,
pursuant to DC OFFICIAL CODE Sect.[sic} 42-3502.05(a)(3) (2001, for the
property located at 755 Hobart Place, NW, because an exemption was
never perfected as required by RACD Registration/Claim of Exemption
Form.

3. The conditions referenced in Findings of Fact 4, 9, 11, and 12 existed, as
noted, in violation of District of Columbia [Municipal| Code Section [14]
DCMR 4216.2 [(2004)], and thereby constituted a substantial reduction in
Petitioner’s related repair and maintenance service, pursuant to Section
103(26), (27) and Section 211 of the Act, DC [OrFICIAL] Code Section
42-3501(26), (27) and 42-3502.11 (2001).

4. Petitioner has proven by a preponderance of evidence the nature, duration,
and value of the reduced repair and maintenance services, and whether
they had been restored and revealed to Respondent, in compliance with 14
DCMR section [sic] 4003 ... [(2004)].

=8 Petitioner proved by a preponderance of evidence that Respondent
knowingly violated the Act. The evidence in the record is sufficient to
establish that Respondent had knowledge of the numerous reduced and
eliminated services referenced above. The record contains considerable
evidence establishing Respondent’s knowledge of the rodent infestation
and other conditions constituting reduced services under the Act, including
but not limited to Respondent’s own admission, by acknowledging the
need for repairs at the time Petitioner signed the lease, that the subject
property contained the above-referenced conditions.

’ The Commission determines that the calculation of the period of interest stated in Finding of Fact 22 constitutes
plain error. See infra IV.B. at pp. 24-25.

¥ The conclusions of law are stated in the same language as, and numbered, as in the Final Order.
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10.

11.

Final Order at 14-16; R. at 9-41. Accordingly, the Hearing Examiner granted TP 28,530. Id. at

16.

Petitioner proved by a preponderance of evidence that Respondent’s
conduct was sufficiently egregious to warrant an additional finding of bad
faith on the part of Respondent, supporting an award of treble damages to
Petitioner with respect to the reduced services endured, as established and
noted in the findings of fact.

The record evidence [is] sufficient to establish that Respondent’s conduct
was sufficiently egregious to warrant an additional finding of bad faith on
the part of Respondent includes but is not limited to Respondent’s
persistent failure to abate the conditions at the subject property, in spite of
previous promises to do so and a finding of numerous violations by
Inspector Booth; that Respondent allowed dead and decaying rodents to
collect and remain in Petitioner’s unit, in spite of Petitioner’s repeated
requests for Respondent to remedy the condition, and that in response to
Petitioner’s concemns about conditions at the subject property, Respondent
told Petitioner that, “she could move” if she wasn’t happy there.

Petitioner is entitled to a rent refund in the amount of $3200.00 for the
substantial reduction in services suftered in her unit.

Petitioner is entitled to $263.20 in interest from 10/2004 to 12/2005.

Petitioner is entitled to treble damages for Respondent’s bad faith,
$9975.00 in total rent refund trebled and $821.10 in interest trebled.

Petitioner is entitled to a total refund plus interest and trebled of
$10,796.10 for the reduction of services from October 2004 to May 2008.

IL. ISSUES ON APPEAL

On July 3, 2008, the Housing Provider filed a timely notice of appeal for TP 28,530

(Notice of Appeal). In the Notice of Appeal, the Housing Provider stated the following, in

relevant part:9

1.

The proposed order in this case provides, on its face, that it is a
“PROPOSED DECISION AND ORDER.” Accordingly, Mr. Williams
fHousing Provider] requests an appeal so that a Final Decision and Order
can be entered after consideration of his evidence.

® The issues in the Notice of Appeal are stated and numbered in the same language as found in the Notice of Appeal.
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e

Mr. Williams filed the requisite Registration/Claim of Exemption Form on
December 14, 2005, two months prior to his former tenant’s filing of her
Petition. According to the Proposed Decision and Order at page record
[sic]:

After a careful examination of the RACD Registration file for 755
Hobart Street [sic], N.W., the case docket for T/P 28,530 and the
credible testimony provided at the hearing, the Examiner found no
evidence that the Respondent filed any of the proper registration
forms with RACD, after becoming a housing provider in the
District of Columbia and receiving rental payments in exchange
for the Petitioner’s tenancy.

The record evidence is sufficient to establish that the subject
property was not registered as required by the Act.

These findings are clearly erroneous. Mr. Williams’ RACD Claim of
Exemption Number is 543781.

Your Respondent, George P. Williams, requested a continuance on May 3,
2006 for a May 5, 2006 hearing in the Office of Administrative
Hearing[s|, wherein the D.C. Department of Consumer and Regulatory
Affairs was the petitioner. Mr. Williams erroneously intended for that
continuance to apply to two matters which involved 755 Hobart Place,
NW then pending before the Office of Administrative Hearing[s]. The
continuance was granted and the Order was transmitted on May 10, 2006.
5 days after the scheduled hearing.

Upeon returning to his home after work on Friday, May 12, 2006, Mr.
Williams had received notice by mail of the continuance which had been
issued on May 10, 2006. Upon review, he realized that it only applied to
Case No. CR-1-06-R101957. On Monday, May 15, 2006, Mr. Williams
called Housing Regulation Administration from his office and was
instructed by phone by HRA staff to transmit another request for a
continuance for the hearing, to address it to Keith Anderson, Esquire, who
was the Hearing Examiner scheduled to hear the matter on May 16, 2006
in the Department of Consumer and Regulatory Affairs in this T/P 28, 530
[sic] case. Mr. Williams did so, transmitting his request via telecopier at
1:43 p.m."" Mr. Williams did not hear back from RACD, but believed that
he would be granted a continuance in the same manner that his previous
request was granted.

** The Commission has omitted the section headings that appear in the Notice of Appeal.

' See infra at 15.
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10.

11.

18

Mr. Williams did not receive an order denying his motion for a
continuance. In fact, no order was ever entered in respect of his motion.

There is no indication in the Proposed Decision and Order that your
Respondent’s motion for a continuance was considered during the conduct
of the hearing of May 16, 2006.

Mr. Williams learned that the hearing had been held on May 16, 2006
upon receipt of the Proposed Decision and Order entered May 27, 2008
via USPS mail, more than two years following the hearing.

The record is bare in respect of any evidence supporting the amount of the
adjustment of rent based on the conditions of the apartment. Specifically,
although the examiner addresses the requirement for assessing a portion of
the rent as being for bare shelter, he has not done so. A market rent level
of $500.00 in the District of Columbia during 2005 would put anyone on
notice that they are not living in standard or average accommodations.
The hearing examiner was required to recognize, as a matter of law, that a
market rent of $500.00 for a one-bedroom apartment in a reasonably
attractive area such as the Howard University environs would indicate that
the apartment was far less than perfect. Indeed, reducing rent below that
level would mmpair the “bare shelter” assessment, had one been made.
Instead, the Hearing Examiner reduced rent to only 40% of the already-
below-market level established by the parties in recognition of the
condition of the apartment.

The fact is that the Hearing Examiner’s calculation of rent reduction fails
to provide any basis for these reductions, other than an arbitrary amount.
There was no testimony by the Petitioner regarding what would be an
appropriate amount; thus, the Hearing Examiner placed himself in the
position of advocate for the Petitioner, and did Petitioner’s job for her.
Specifically, it was Petitioner, not the Hearing Examiner, who should
make a demand for specific rent reductions in respect of specific
deficiencies. Instead, the Petitioner made a general demand and the
Hearing Examiner provided the specificity for her.

Treble damages should never have been awarded in this case. There is no
showing of willfulness on the part of Mr. Williams. In fact, the premises
were inspected by DCRA on December 29, 2005, just ten days after
Petitioner moved out, and no physical deficiencies were found to exist.
That inspection report was available to the Hearing Examiner from files
within the agency, and would severely undercut Petitioner’s claims.

Furthermore, Mr. Williams has a valid defense to Petitioner’s claims
regarding the condition of the property. Petitioner has plainly exaggerated
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the nature and extent of the deficiencies of this admittedly less-than-
perfect offering on the rental market. Petitioner was also responsible for
causing several of the deficiencies herself during her tenancy by
maintaining her apartment in a very unsanitary condition.
Notice of Appeal at 1-3 (emphasis in original). No briefs were filed by the Housing Provider or
the Tenant in anticipation of the Commission hearing. The Commission held a hearing on

September 25, 2008.

III. PRELIMINARY ISSUES ON APPEAL

The Commission addresses two (2) preliminary issues on appeal:
A. Whether the Housing Provider Lacks Standing to Appeal the Final Order

B. Whether the Rent Administrator Committed Plain Error in His Calculations of
3
Damages, Interest, and Treble Damages'*

1IV.  DISCUSSION OF PRELIMINARY ISSUE

A. Whether the Housing Provider Lacks Standing to Appeal the Final Order

The Record contains undisputed evidence, and the Housing Provider does not contest,
that the Housing Provider failed to appear at the RACD hearing on TP 28,530 on May 16, 2006.
Notice of Appeal at 2. The Housing Provider’s failure to appear at the RACD hearing is the
subject of the first preliminary issue.

A party who fails to appear at the hearing below generally lacks standing to bring

forward an appeal to the Commission. See Prosper v. Pinnacle Mgmt., TP 27,783 (RHC Sept.

18, 2012) at 9 (quoting Greene v. Eva Realty, LLC, TP 29,118 (RHC Sept. 4, 2009) at 4-5)); see

also Delevay v. D.C. Rental Accommodations Comm’'n, 411 A.2d 354, 360 (D.C. 1980) (tenant

who failed to appear at hearing did not have standing to bring an appeal). “The Commission will

" The Commission’s discussion of the “plain error” standard of review is contained infra at p. 22.
1
Williams v, Thomas, RH-TP-08-28,530
Decision and Order
September 26, 2013



dismiss an appeal when the appellant lacks standing.” Prosper, TP 27,783 at 9 (quoting Greene,

TP 29,118 at 5).
An exception to the standing issue arises when a party who failed to appear below claims
on appeal that it did not receive notice of the hearing below. See Prosper, TP 27,783 at 9

(quoting Wofford v. Willoughby Real Estate, HP 10,687 (RHC Apr. 1, 1987) at 2); see also

Delevay, 411 A.2d at 359. In assessing whether to set aside a default judgment based on one
party’s failure to appear, the Commission must balance the four factors set forth in Radwan v.

D.C. Rental Hous. Comm’n, 683 A.2d 478, 481 (D.C. 1996) which consider: “{1) whether the

movant had actual notice of the proceeding; (2) whether he acted in good faith; (3) whether the
moving party acted promptly; and (4) whether a prima facie adequate defense was presented.”
Prosper, TP 27,783 at 9. An additional factor the Commission weighs when assessing whether to
vacate a default judgment is the potential prejudice to the non-moving party against the
Commission’s desire to try a case on the merits. See Radwan, 683 A.2d at 481 (quoting Dunn v.
Profitt, 408 A.2d 991, 992-993 (D.C. 1979)). Accordingly, the Commission will consider each
of the factors enumerated in Radwan, 683 A.2d at 481, as they apply to this case.

1. Whether the Housing Provider received actual notice of the May 16,
2006 RACD hearing

With regard to the first factor under the test in Radwan, whether the Housing Provider
received actual notice of the RACD hearing, the Commission first observes that the Housing
Provider does not dispute in his Notice of Appeal that he received notice of the RACD hearing.
Sce Notice of Appeal at 1. Furthermore, the Commission customarily makes ““a presumption of
receipt of notice if the agency has properly mailed it.” See Prosper, TP 27,783 at 10 (quoting

Foster v. District of Columbia, 497 A.2d 100, 102 n,10 (D.C. 1985)); see also Allied Am. Mut.

Fire Ins. Co. v. Paige, 143 A.2d 508, 510 (D.C. 1958); Belmont Crossing/KSI Mgmt./Edgewood
12
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Mgmt. Corp. v. Jackson, TP 28,292 (RHC Mar. 6, 2009) at 6; William C. Smith Co. v. Miller,

TP 24,663 (RHC June 28, 2000) at 5; John’s Props. v. Hilliard, TPs 22,269 and 22,116 (RHC

June 24, 1993) at 5-6; Tenants of 3140 Wisconsin Ave., N.W. v. Kent, CI1 20,013 (RHC May 26,

1986) at 3. In order to rebut the presumption of receipt of notice, the party claiming non-

delivery must demonstrate a “preponderance of the evidence to the contrary.” See Prosper, TP

27,783 at 10 (quoting Wofford, HP 10,687 at 2); see also Williams v. Poretsky Mgmt., Inc., TP
23,156 (RHC Sept. 13, 1994) at 3.

It is well-established that “proper notice of an adjudicatory proceeding is mandated by
the Act, case law, and traditional principles of due process of law.” Prosper, TP 27,783 at 10

(quoting Reckord v. Peay, TP 24,896 (RHC Aug. 9, 2002) at 6) (determining that the housing

provider had not received proper notice of a hearing because there was no evidence that notice

was sent by certified mail); see D.C. OFFICIAL CODE § 42-3502.16(c) (2001):"7 see also Lenkin

Co. Mgmt. v. Miller, TPs 27,191; 27,192; 27,193 (RHC June 4, 2004) at 6. The Act, D.C.

OFFICIAL CODE § 42-3502.16 (2001), requires that notice be served by “certified mail or other
form of service which ‘assures delivery.”” The Commission has consistently held that priority
mail is method of service which assures delivery in accordance with D.C. OFFICIAL CODE § 42-

3502.16(c) (2001). See Sellers v. Lawson, TP 29,437 (RHC Nov. 16, 2012) (determining that

priority mail was a method of service which assured notice in accordance with D.C. OFFICIAL

CODE § 42-3502.16(c) (2001)) at 15; Reckord v. Peay, TP 24,806 at 7 - 8 {observing that the

' D.C. OFRICIAL CODE § 42-3502.16 (¢) (2001) states as follows:

If a hearing is requested timely by either party, notice of the time and place of the hearing shall be
furnished the parties by certified mail or other form of service which assures delivery at least |5
days before the commencement of the hearing. The notice shall inform each of the parties of the
party's right to retain legal counsel to represent the party at the hearing.
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Commission has determined that priority mail can also satisfy the notice requirements of the Act,
provided that the delivery is confirmed, and the confirmation is placed in the record).

The Commission must first determine whether there is substantial evidence in the record
which indicates that the Housing Provider was given proper notice of the May 16, 2006 RACD
hearing. 14 DCMR § 3807.1 (2004)."> The Tenant provided the following address in the Tenant
Petition for the Housing Provider: “George P. Williams, 218 124 Street, S.E., Washington, DC
20003.” R. at 27. The RACD Official Notice of Hearing states that a copy of the notice was
sent to the Housing Provider by priority mail to the same address contained in the Tenant
Petition: “George P. Williams, 218-12" Street, S.E., Washington, DC 20003.” R. at 32. The
record also contains a U.S. Postal Service (USPS) Delivery Confirmation Receipt with a
Delivery Confirmation Number of 0304 1070 0000 0666 9767 addressed to the Housing
Provider at the same address contained in the Tenant Petition: “George Williams, 218 12"
Street, S.E., Washington, DC 20003.” R. at 30. The Delivery Confirmation Receipt is stamped
with the date March 30, 2006, is affixed to a “Track and Confirm” printout from the USPS
website and identifies the Confirmation Receipt Number as 0304 1070 0000 0666 9767. Id. It
also confirms that the hearing notice was “delivered at 12:33 p.m., on March 31, 2006 in
Washington, DC 20003.” Id. The record indicates that a “Track and Confirm™ printout from the
USPS website confirms that the agency not only sent notice to the proper address, but also that
notice was actually delivered and received at that address. Id. Thus, the Commission determines

that the undisputed documentary evidence in the record indicates that the Housing Provider had

' The applicable regulation, 14 DCMR § 38077.1 (2004) states as follows:

The Commission shall reverse final decisions of the Rent Administrator which the Commission
finds to be based upon arbitrary action, or an abuse of discretion, or which contain conclusions of
law not in accordance with the provisions of the Act, or findings of fact unsupported by substantial
evidence on the record of the proceedings betore the Rent Administrator.
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notice of his hearing date over a month and a half prior to the hearing. R. at 53. Based on the
Commission’s review of the record, the Commission determines that there is substantial
evidence that the Housing Provider received actual notice of the RACD hearing on May 16,
2006, in full compliance with the requirements of D.C. OFFICIAL CODE § 42-3502.16(c) (2001).

2. Whether the Housing Provider’s failure to attend the May 16, 2006
hearing was done in good faith

The second Radwan factor assesses whether the movant’s failure to attend the hearing
was done in good faith. See Radwan, 682 A.2d at 481. The Commission’s review of the record
does not provide substantial, undisputed evidence that the Housing Provider acted in “good
faith” when he failed to attend the May 16, 2006 RAD hearing.

While the Housing Provider acknowledges that did have actual notice of the RACD
hearing date, see supra at IV.A.1., p. 12, he asserts that he requested a continuance from RACD
and assumed in good faith that it would be granted, based on his prior experience requesting a
continuance with OAH regarding a different case.'® Notice of Appeal at 2. However, the
Commission’s review of the record does not reveal a motion for a continuance filed by the
Housing Provider with RACD. As such, the motion for continuance referenced by the Housing
Provider in the Notice of Appeal is new evidence that the Commission is prohibited from

considering for the first time on appeal. 14 DCMR § 3807.5 (2004)."

'® The Housing Provider states in his appeal that he filed a motion for continuance related to a different case with
OAH on May 3, 2006, for an OAH hearing to be held on May 5, 2006. He states that he mistakeniy thought that he
requested a continuance for both the May 5 hearing before OAH and the May |6 hearing before RACD regarding
TP 28,530. See Notice of Appeal at 2. Upoen realizing, on May 12, 2006, that he only received a continuance for the
May 5 OAH hearing, the Housing Provider phoned RACD on May 15, 2006 and alleges that an RACD employee
instructed him to send his motion for continuance via telecopier on that same day, which he asserts he did. 1d. The
Housing Provider argues that he should be granted an opportunity for a new hearing because he reasonably assumed
that his motion for a continuance in TP 28,530 would be granted by RACD, as OAH had granted a continuance for
the May 3, 2006 hearing in his other case related to this case. Id,

""“The applicable regulation, 14 DCMR § 3807.5 (2004) provides the following: “The Commission shall not hear
new evidence on appeal.”
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Thus, the Commission notes that any contention of a good faith effort on behalf of the
Housing Provider is undermined by the following: (1) the lack of substantial record evidence to
support the Housing Provider’s contention that he filed a motion for continuance,'® and (2) the
Housing Provider’s assertion that he inadvertently filed such a motion for continuance originally
with OAH instead of RACD, which the Commission observes are two separate agencies.'” Thus,
the Housing Provider’s failure to attend the hearing does not meet the good faith standard
required under the second Radwan factor.

3 Whether the Housing Provider acted promptly when learning about
the default with respect to filing an appeal from the Final Order

The third Radwan factor considers whether the Housing Provider acted promptly with
respect to the filing of an appeal after receiving a Final Order from RACD. Radwan, 683 A.2d at
431. An aggricved party may file an appeal from a final decision or order within thirteen (13)

days after receipt of such an order. 14 DCMR § 3802.2 (2004).7° See Smith v. Ventura, TP

30,070 (RHC Sept. 18, 2012) (Order Dismissing Appeal) at 6-7 (determining that the Housing
Provider’s filing of his notice of appeal one day after the thirteen day filing period resulted in the

dismissal of his appeal under 14 DCMR § 3802.2 (2004)); Hubley v. Negley, TP 27,175 (RHC

¥ See supra n.t5 atp. 16.

 The Commission has long recognized the challenges that pro se litigants face in navigating the legal system. Kissi
v. Hardesty. 3 A.3d 1125, 1131 (D.C. 2010) (citing Hudson v. Hardy. 412 F.2d 1091, 1094 (D.C. Cir. 1968)).
Nevertheless, the Commission observes that “a landlord is imputed to have knowledge of a reasonably prudent man
involved in the business of renting properties in the District of Columbia.” See Tames Williams T/A Urban Props.
v, Ellis, TP 23,313 (RHC June 19, 1997) (citing Reid v. Quality Mgmt. Co.. TP 11,307 (RHC Feb. 7, 1983)). The
Commission observes that the Housing Provider has been a landlord in the District of Columbia since at least 2004,
when the Tenant’s lease commenced in this case, The Commission is not persuaded that it was reasonable for the
Housing Provider to have erroneously submitted a motion for continuance to OAH, rather than RACD, which are
two separate and distinct agencies in the District of Columbia.

* The appiicabie regulation, 14 DCMR § 3802.2 (2004) states: “A notice of appeal shail be filed by the aggrieved
party within ten (10) days after a final decision of the Rent Administrator is issued; and. if the decision is served on
the parties by mail, an additional three (3) days shall be allowed.”
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July 18, 2003) at 4-5 (Housing Provider failed to file an appeal within the allotted time,
removing the Commission’s jurisdiction from the matter).

In this case, the Commission determines that the Housing Provider acted promptly when
filing his notice of appeal. Notice of Appeal at 1; Hearing CD (RHC Sept. 27, 2008). The
Commission’s review of the record indicates that the Hearing Examiner issued a Proposed
Decision and Order on May 27, 2008, which became a Final Order on June 16, 2008, in
accordance with D.C. OFFICIAL CODE § 2-509(d) (2001). See supra atp. 2 n.4; R. at 38. The
Commission determines that under 14 DCMR § 3802.2 (2004), the last day for the Housing
Provider to file a Notice of Appeal from the Final Order was July 3, 2008; the Housing
Provider’s submitted to the Commission a Notice of Appeal filed-stamped by the Commission
with the date July 3, 2008.' Notice of Appeal at 1; see 14 DCMR § 3802.2 (2004); Sellers, TP
29,437 at 17. Thus, based on the foregoing, the Commission is satisfied that the Housing
Provider filed his appeal promptly and within the time period required by 14 DCMR § 3802.2
(2004).

4. Whether the Housing Provider presented an adequate prima facie
defenses to the Tenant’s claims

The final Radwan factor considers whether an aggrieved party, in his or her notice of
appeal to the default judgment, presents an adequate prima facie defense to the opposing party’s
claims. Radwan, 683 A.2d at 481. To demonstrate an adequate prima facie defense, a moving

party must “provide the court with reason to believe that vacating the judgment will not be an

*! In the Notice of Appeal and during the Commission Hearing, counsel for the Housing Provider asserted that he
filed on behalf of the Housing Provider a motion for reconsideration and states that it was never ruled upon by
RACD. See Hearing CD (RHC Sept. 25, 2008). Upon review, the Commission notes that there was no evidence of
a motion for reconsideration within the record. The Commission is satisfied, however, that the Housing Provider’s
failure to submit a Motion for Reconsideration does not affect the Housing Provider's right to file an appeal so long
as the appeal was filed within the allocated time period, in this case, by July 3, 2008. See 14 DCMR § 3802.2
(2004).
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